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CASES, REGULATIONS AND STATUTES
by Robert P. Achenbach, Jr.
BANKRUPTCY
GENERAL   -ALM § 13.03.*
EXEMPTIONS
TOOLS OF THE TRADE. The debtors, husband and wife, filed
a joint Chapter 7 case in September 2000. The debtors were
primarily engaged in farming and cattle raising from the 1970s
until 1998, when the husband started a trucking business to
produce income to support the farm operation. The wife also
obtained non-farm employment, eventually joining in the trucking
business. When the petition was filed, the debtors were engaged
full time in the trucking business, the debtors owned no land, the
farm equipment was stored at a parent’s farm, and the livestock
were pastured on leased land. The debtors listed the 68 head of
cattle and the farm equipment as exempt tools of the trade and
sought avoidance of liens on the animals and equipment to the
extent the liens impaired the exemptions. The secured creditors
objected to the exemptions, arguing that the debtors were not
engaged in farming. The court held that the nature of the debtors’
business also included the debtors’ bona fide intent to return to
farming. The court noted that the debtors’ current employment in
their trucking business was started as a means of saving the
family farm operation. The court also noted that the families of
both debtors had been in farming for several generations and that
the debtors themselves had been farming for over 20 years. The
court went so far as to hold that the debtors’ involvement in the
trucking business demonstrated their sincere intention to reenter
farming as soon as possible; therefore, the court held that the
debtors were engaged in farming for purposes of claiming tools of
the trade exemptions. The court held that the farm equipment
qualified as tools of the trade because the equipment was useful
primarily for farming and was essential to a farming operation.
The court also held that the cattle were tools of the trade because
the cattle were used as breeder cattle and not for sale to
customers. The court also held that each debtor was entitled to a
separate set of exemptions. In re Larson, 260 B.R. 174 (Bankr.
D. Colo. 2001).
FEDERAL TAX     -ALM § 13.03[7].*
DISCHARGE . The debtor did not file timely returns for 1988
and 1989. The IRS constructed substitute returns and made
assessments based on those returns. The debtor did not respond to
any of the IRS assessments or requests for returns. The IRS began
levying against the debtor’s property and, three years later, the
debtor agreed to file returns. The returns filed by the debtor did
not vary substantially from the IRS original substitute returns and
assessments. The debtor filed for Chapter 7 more than three years
after filing the returns and argued that the plain language of
Section 523(a)(1)(B)(i) allowed the discharge of the taxes for
1988 and 1989. The court noted that Section 523(a)(1)(B)(i)
applied to discharge taxes for which a return was required and
filed more than three years before the bankruptcy petition was
filed.  The court held that, once the IRS constructed the substitute
returns and made an assessment, the debtor was no longer
required to file a return; therefore, Section 523(a)(1)(B)(i) no
longer applied to make the taxes nondischargeable. In e Walsh,
260 B.R. 142 (Bankr. D. Minn. 2001).
FEDERAL BANKING LAW
by Neil E. Harl.
FINANCIAL INSTITUTIONS . Under 15 U.S.C. § 6809 of the
Gramm-Leach-Bliley Act of 1999, is the definition of “financial
institution” (which is required to disclose annually) as “. . . any
institution the business of which is engaging in financial activities
as des ribed in section 1843(k) of title 12.” Section 1843(k)(4)(C)
in Title 12 defines “activities that are financial in nature” as
including “providing financial, investment, or economic advisory
servic , including advising an investment company . . . “ Except
where  law firm or CPA firm is running some sort of advisory
s rvice, we do not believe that the firm would be subject to the
Act. Howev r, because there is some uncertainty about the scope
of the ac , firms may wish to give the required privacy notice.
FEDERAL ESTATE
AND GIFT TAX
DISCLAIMER . The decedent’s spouse died two years before
the decedent. The couple had executed identical wills which
bequeathed a fixed sum to their child and the remainder to the
surviving spouse. The wills also established testamentary
residuary trusts which would receive any property disclaimed by
the surviving spouse. The couple had intended to allow some
post-death estate planning by the survivor to minimize the estate
tax over the death of the couple. The decedent had made a good
deal of preparation for the disclaimer of the spouse’s estate which
passed to the decedent but had only managed to write down a list
of the spouse’s assets before the decedent died. The decedent’s
estate argued that the decedent had substantially complied with
the disclaimer requirements because the list was intended to be
used for the disclaimer. The court held that the list was not
sufficient to be a qualified disclaimer because the list contained
no language of an affirmative statement of disclaimer. The court
noted that even the list did not fully comply with the estate’s
claim of the decedent’s intent because the list did not contain
enough assets to fully minimize the estate tax. The appellate court
affirmed in a decision designated as not for publication. Estate of
Chamberlain v. Comm’r, 2001-1 U.S. Tax Cas. (CCH) ¶
60,407 (9th Cir. 2001), aff’g, T.C. Memo. 1999-181.
ESTIMATED TAX . For estates and trusts using Form 1041-
ES, Estimated Income Tax for Estates and Trusts, and for tax-
exempt trusts using Form 990-W, most of the 2001 income tax
rates have been reduced. A Revised 2001 Tax Rate Schedule for
Estates and Trusts is provided on the IRS web site
(http://www.irs.gov) in the “Forms and Publications” section
under “What's Hot,” “Tax Law Changes for 2001 Affecting
Taxpayers Making Estimated Tax Payments.”
FAMILY-OWNED BUSINESS DEDUCTION . The
decedent’s representative did not make a FOBD election when
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filing the estate tax return because the representative had
determined that the value of the business interests held by the
decedent was insufficient to qualify the estate for FOBD. The IRS
audited the return and determined that the value of the business
interest was higher than claimed on the estate tax return. The new
value was high enough to qualify the estate for FOBD. The
representative sought an extension of time to file the FOBD
election. The IRS granted the extension. Ltr. Rul. 200122012,
Feb. 21, 2001.
GIFTS . The taxpayers were four brothers, three of whom were
married, who owned stock in a family business. The married
couples gave stock to their own three children and to each of their
nieces and nephews, with each gift valued at just below the
annual exclusion amount of $10,000. Thus, each child received
the same total amount of stock. The fourth brother gave stock to
all the nephews and nieces, although that brother had no children.
Each brother and wife claimed an annual exclusion for each gift.
The court held that the gifts were reciprocal gifts, causing the gifts
from the aunt and uncle to be attributed to the parent of the donee
nieces and nephews. Therefore, the gift of stock to each child
from an aunt or uncle was combined with the gifts from their
parents, causing the total amount of the gifts above $10,000 to be
subject to gift tax. The court held that the nonreciprocal nature of
the fourth brother’s gifts did not affect the reciprocal nature of the
gifts made between the other families. Sath r v. Comm’r, 2001-
1 U.S. Tax Cas. (CCH) ¶ 60,409 (8th Cir. 2001), aff’g, T.C.
Memo. 1999-309.
MARITAL DEDUCTION . The IRS has issued a revenue
procedure which provides relief for surviving spouses and their
estates in situations where a predeceased spouse's estate made an
unnecessary qualified terminable interest property (QTIP) election
under I.R.C. § 2056(b)(7) that did not reduce the estate tax
liability of the estate. This revenue procedure describes the
circumstances in which these QTIP elections will be treated as a
nullity for federal estate, gift, and generation-skipping transfer tax
purposes, so that the property will not be subject to transfer tax
with respect to the surviving spouse. Rev. Proc. 2001-38, I.R.B.
2001-__.
POWER OF APPOINTMENT . The taxpayer received an
interest in property in a trust from a deceased parent. The parent
was not a U.S. resident or citizen and the trust assets were not
subject to U.S. estate tax. The trust provided that the taxpayer
could appoint the trust corpus by will to the taxpayer’s
descendants and the decedent’s descendants. The trust also
provided that, if the trust was subject to GSTT at the taxpayer’s
death, the taxpayer could appoint the corpus by will to the
taxpayer’s creditors and creditor’s of the taxpayer’s estate. The
IRS ruled that the taxpayer did not have a general power of
appointment over the trust property and that the property would
not be included in the taxpayer’s estate. Ltr. Rul 200123045,
March 8, 2001.
TRUST. The taxpayer established a trust for the taxpayer’s
children with the taxpayer as the initial trustee. The trustee had
the power to distribute trust income and principal  for the health,
education, support or maintenance of the beneficiaries. The
beneficiaries had the annual power to demand distribution of gifts
to the trust. The IRS ruled that transfers to the trust were gifts of
present interests, unless there was an implied or express
agreement or understanding that the beneficiaries would not
exercise the right of withdrawal, and that the trusts would not be
included in the taxpayer’s estate. Ltr. Rul. 200123034, March 8,
2001.
VALUATION . The decedent’s will included a bequest in a
charitable remainder unitrust to the surviving spouse with the
remainder to a charity. The spouse was diagnosed with cancer
fiv month  after the death of the decedent and died about one
year later. The charitable remainder interest was valued by
valuing the spouse’s interest using the actuarial tables for a 67
year old man. The estate argued that the value of the spouse’s
interest should be valued using the actual life span of the spouse
because the cancer was in existence when the trust was created,
even though the cancer was not discovered for five months
thereaft r. The court held that the valuation of the trust had to be
made on the basis of information known at the time of the
transfer; therefore, the spouse’s interest in the trust was properly
valued using the actuarial tables. Estate of Burchell v. United
States, 2001-1 U.S. Tax Cas. (CCH) ¶ 60,410 (S.D. N.Y. 2001)
FEDERAL INCOME
TAXATION
ACCOUNTING PERIOD . The IRS has issued proposed
regulations which re-propose temporary regulations under I.R.C.
§§ 441, 442 . Most of the substantive provisions of Reg. Sec.
1.441-1T have been retained, including the general rules for the
period for computing tax, many definitions and the requirement
that partnerships, S corporations, electing S corporations and
personal service corporations generally must demonstrate a
business purpose and obtain IRS approval to adopt or retain a tax
year ot r than their required tax year. The proposed rules also
define "required taxable year," identify entities that have such a
year and clarify the applicable exceptions. In addition, the
proposed regulations clarify the meaning of the requirement to
keep books for taxpayers using a fiscal year and provide that a tax
year would be adopted by filing the first federal income tax return
using that tax year. Filing an application for an employer
ide tification number, filing an extension or making estimated tax
payments indicating a particular tax year would not constitute an
adoption of that year. 66 Fed. Reg. 31850 (June 13, 2001).
BAD DEBT DEDUCTION. The taxpayer made several
advances to a corporation owned by the taxpayer’s father. The
corporation operated a retail jewelry store. The court held that the
advances were contributions to capital because, the taxpayer did
not receive any note for the advances, did not receive any interest
or repayments, and agreed to subordinate the repayment of the
advances to other debt of the corporation. Levy v. Comm’r, T.C.
Memo. 2001-136.
BUSINESS EXPENSES. The taxpayer had claimed deductions
for various business expenses but did not provide the business
records to substantiate the expenses. The taxpayer claimed that
the records were in the possession of an attorney who would not
produce the records because of animosity toward the taxpayer
from past legal proceedings. However, the taxpayer did not
provid  other evidence to reconstruct the missing records. The
court disallowed the deductions for lack of substantiation.
Blodgett v. Comm’r, T.C. Memo. 2001-147.
The taxpayer had obtained a patent for an automotive oil
filtration system. The taxpayer claimed deductions for expenses
related to manufacturing and marketing the system. The taxpayer
did not provide any records of manufacturing activity for
marketing activity. The court disallowed the deductions for lack
of proof of any trade or business activity related to the expenses.
McMullen v. Comm’r, T.C. Summary Op. 2001-87.
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The taxpayer operated a painting business but did not keep
separate records of income and expenses. Many of the payments
received were in cash and were untraceable. The IRS
reconstructed the taxpayer’s income based upon the expenditures
of the taxpayer during each tax year. The court upheld the IRS
income calculation because the taxpayer failed to provide any
evidence to rebut the calculation. In addition, the court disallowed
most of the business expense deductions for lack of any
substantiation. Owens v. Comm’r, T.C. Memo. 2001-143.
CHARITABLE DEDUCTION . The taxpayer transferred
business interests to trusts for the taxpayer’s children and a
charitable organization. The business interests were assigned a
value and then a portion of that value was transferred to the
children’s trusts and the remainder transferred to the charity. The
trusts provided that if the value of the business interests was
increased by an IRS audit, the increase would be allocated to the
charity. Six months after the funding of the trusts, the charity’s
interest in the trust was redeemed by the children at appraised
value, although the charity had no part in the appraisal. In a field
service advice letter, the IRS ruled that the taxpayer would not be
entitled to an additional charitable deduction for any increase in
value determined by an IRS audit. FSA Ltr. Rul. 200122011,
Feb. 20, 2001.
COOPERATIVES . Three cooperatives joined in forming a
limited liability company to merge together common operating
and manufacturing activities in order to obtain the benefits of
larger scale operations. The IRS ruled that the resulting LLC
would have patronage-sourced income from activities performed
for member/patrons of the original cooperatives. Ltr. Rul
200123033, March 7, 2001.
CORPORATIONS-ALM § 7.02.*
DISREGARDING CORPORATE ENTITY. The taxpayer was
employed as a consultant and started an export business on the
side. The export business was incorporated but never made any
sales. The taxpayer sought to claim the corporate expenses as
personal business deductions. The court held that the expenses
could be taken as a deduction only by the corporation because the
corporation had sufficient activities to be recognized for federal
income tax purposes. Most of the expenses were disallowed as
deductions for lack of substantiation since the taxpayer did not
keep records and receipts for the expenses. Verma v Comm’r,
T.C. Memo. 2001-132.
ESTIMATED TAX. The IRS has announced that corporations
using Form 1120-W, Estimated Tax for Corporations, and tax-
exempt corporations using Form 990-W, Estimated Tax on
Unrelated Business Taxable Income for Tax-Exempt
Organizations, the due date for any estimated tax payment that
would otherwise be due in September 2001 has been changed to
October 1, 2001. Due dates for all other estimated tax payments
remain the same.
CONSTRUCTIVE RECEIPT . The taxpayer owned
timberland for over 30 years. When the timber became
harvestable, the taxpayer sold exclusive rights to harvest the
timber to a third party. The proceeds of this contract were placed
in escrow in 1994 to be used to purchase other timberland to be
selected by the taxpayer. The taxpayer argued that no income was
realized in 1994 because the taxpayer did not actually or
constructively receive any property in 1994 for the harvest rights.
The court held that the taxpayer had a bona fide intent to identify
and receive replacement property; therefore, the harvest rights
proceeds were not actually or constructively received by the
taxpayer when paid to the escrow agent in 1994. Smalley v.
Comm’r, 116 T.C. No. 29 (2001).
COURT AWARDS AND SETTLEMENTS-ALM § 4.02[14].
The taxpayer was employed for three years before the
employment was terminated because the taxpayer refused a
transfer. The taxpayer received a severance payment and signed a
releas of claims against the employer. The taxpayer was treated
for njuries received during previous employment but made no
cla ms for injuries against the employer. The court noted that the
same severance payment and release were presented to several
employees as part of the employer’s staff reduction program. The
court held that the severance payment was included in the
taxpayer’s gross income. Tritz v. Comm’r, T.C. Summary Op.
2001-76.
The taxpayer was discharged from employment and brought an
a tion against the employer for wrongful termination as age and
disability discrimination. The parties reached a settlement but the
se tlement payment was based upon the salary of the taxpayer.
The court held that the settlement proceeds were included in
income because the settlement was based primarily on the salary
of the taxpayer and was not intended to compensate the taxpayer
f r any physical injury or sickness. Broedel v. Comm’r, T.C.
Memo. 2001-135.
DEPRECIATION . The taxpayer owned several vehicles for
use in the taxpayer’s business. The vehicles were purchased
without tires because the taxpayers purchased tires in bulk for use
on all vehicles, either as new tires or replacement tires. In a field
service advice letter, the IRS ruled that, if the tires had a useful
life beyond one year, the cost of the tires had to be capitalized as
separate property with a recovery period of either five or eight
years. Because the taxpayer had been currently deducting the cost
of the tires, the change to capitalizing the cost was a change of
accounting method. FSA Ltr. Rul. 200122002, Jan. 30, 2001.
DISASTER PAYMENTS . On May 17, 2001, the President
determined that certain areas in Colorado were eligible for
assistance under the Disaster Relief and Emergency Assistance
Act, 42 U.S.C. § 5121, as a result of severe winter storms that
began on April 11, 2001. FEMA-1374-DR. On May 17, 2001, the
President determined that certain areas in South Dakota were
eligible for assistance under the Act as a result of severe winter
storms, flooding and ice jams beginning on March 1, 2001.
FEMA-1375-DR. On May 28, 2001, the President determined
that certain areas in North Dakota were eligible for assistance
under the Act as a result of severe storms, flooding and ground
saturation beginning on March 1, 2001. FEMA-1376-DR. On
May 28, 2001, the President determined that certain areas in
Montana were eligible for assistance under the Act as a result of
severe winter storms beginning on April 8, 2001. FEMA-1377-
DR. On June 3, 2001, the President determined that certain areas
in West Virginia were eligible for assistance under the Act as a
result of severe storms, flooding and land slides beginning on
May 15, 2001. FEMA-1378-DR. On June 9, 2001, the President
determined that certain areas in Texas were eligible for assistance
under the Act as a result of tropical storm Allison beginning on
June 5, 2001. FEMA-1379-DR. On June 11, 2001, the President
determined that certain areas in Louisiana were eligible for
assistance under the Act as a result of tropical storm Allison
beginning on June 5, 2001. FEMA-1380-DR. Accordingly, a
taxpayer who sustained a loss attributable to the disasters may
deduct the loss on his or her 2000 federal income tax return.
EARNED INCOME CREDIT . The taxpayer claimed welfare
payments under AFDC and SSI programs, Social Security
disability benefits, and  gifts as wages on the taxpayer’s income
tax return. No other wages or income were reported such that,
after the standard deduction and exemptions, the taxpayer had
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zero taxable income. The taxpayer also claimed earned income
credit. The court held that earned income does not include welfare
payments such as AFDC and SSI, Social Security disability
benefits or gifts. The appellate court affirmed in an opinion
designated as not for publication. Powers v. Comm’r, 2001-1
U.S. Tax  Cas. (CCH) ¶ 50,838 (6th Cir. 2001), aff’g, T.C.
Memo. 2000-5.
ESTIMATED TAX. The IRS has announced that individuals
who use Form 1040-ES, Estimated Tax for Individuals, or Form
1040-ES(NR), U.S. Estimated Tax for Nonresident Alien
Individuals, should not use the tax rate schedules shown in those
forms or in Publication 553, Highlights of 2000 Tax Changes.
The Revised 2001 Tax Rate Schedules can be found on the IRS
web site at http://www.irs.ustreas.gov/graphic/estimatepaynts.gif.
HOME OFFICE. The taxpayer operated a locksmith business
out of the taxpayer’s home garage. Most of the work was
performed at the customer’s site, with some customers bringing
their locks to the garage. The garage was also used for the
taxpayer’s personal storage. The court held that the taxpayer was
not allowed deductions for expenses associated with the garage as
a home office because the principal location of the business was
outside of the garage. Krist v. Comm’r, T.C. Memo. 2001-140.
INCOME . The taxpayer was a corporation involved in the
manufacture, sale, and distribution of health care marketing
materials, health care educational materials, and clinical and
infection control products. Petitioner's client base consisted of
dental offices, veterinary clinics, and other health care
professional offices. The customers would often have positive
balances in their accounts resulting from returns, overpayments
and other adjustments. The customers had the option to receive
refund checks, apply the credit to subsequent purchases or leave
the credit in the account for future use. The IRS argued that the
credit balances which existed for two years or more should be
included in the taxpayer’s income. The court held that the credit
balances were not included in income because the taxpayer and its
customers recognized that the credit belonged to the customer and
would either be repaid or applied to the price of future orders.
Smarthealth, Inc. v. Comm’r, T.C. Memo. 2001-145.
INTEREST RATE .  The IRS has announced that, for the
period July 1, 2001 through September 30, 2001, the interest rate
paid on tax overpayments is 7 percent (6 percent in the case of a
corporation) and for underpayments at 7 percent. The interest rate
for underpayments by large corporations is 9 percent. The
overpayment rate for the portion of a corporate overpayment
exceeding $10,000 is the federal 4.5 percent. Rev. Rul 2001-32,
I.R.B. 2001-__.
LEVY. The taxpayer was married to a dentist who failed to file
income tax returns over several years as a tax protester. The
couple purchased a farm with cash in the taxpayer’s name,
although the spouse made most of the payments. The spouse had
made statements that most assets were held in the taxpayer’s
name to hide them from the IRS. The farm and equipment were
destroyed by a fire and the IRS levied against the insurance
proceeds paid to the taxpayer for the tax debts of the spouse. The
court held that the IRS demonstrated a sufficient nexus between
the spouse and the ownership of the farm and insurance proceeds
to levy against the insurance proceeds for the taxes owed by the
spouse. Scoville v. United States, 2001-1 U.S. Tax Cas. (CCH)
¶ 50,442 (8th Cir. 2001), aff’g, 2000-1 U.S. Tax Cas. (CCH) ¶
50,163 (D. Mo. 2000).
PENSION PLANS. The IRS has released guidelines relating to
the amendments made by Section 314(e) of the Community
Renewal Tax Relief Act of 2000 (Pub. L. No. 106 554) (CRA) to
I.R.C. §§ 403(b)(3), 414(s)(2), and 415(c)(3), which provide
definitions of compensation that apply to qualified plans and
I.R.C. § 403(b) annuities. The CRA amendments modify those
definitions of compensation to change the amount of the
compensation reduction elected for qualified transportation fringe
benefits that is not includible in an employee's gross income
pursuant to I.R.C. § 132(f)(4) elective reductions. Qualified plans
m st be operated in accordance with the CRA amendments for
post-2000 plan and limitation years, and plan amendments
necessitated by the CRA amendments must be adopted within the
GUST remedial period and take effect no later than the first day
of the first plan and limitation years beginning after 2000. Plan
sponsors may adopt model amendments, and qualified plans will
not be disqualified solely due to a failure to timely reflect the
CRA amendments. Notice 2001-37, I.R.B. 2001-25.
For plans beginning in May 2001, the weighted average is 5.83
percent with the permissible range of 5.25 to 6.12 percent (90 to
106 percent permissible range) and 5.25 to 6.42 percent (90 to
110 percent permissible range) for purposes of determining the
full funding limitation under I.R.C. § 412(c)(7).  Notice 2001-36,
I.R.B. 2001-24, 1334.
PREPAID EXPENSES . The taxpayer was an S corporation
which operated a turkey farm. The taxpayer purchased turkey feed
in one ax year for use in the next tax year. The trial court had
followed Rev. Rul. 79-229, 1979-2 C.B. 133, which required a
valid business purpose for allowing a current deduction for
prepaid expenses. The trial held and the appellate court affirmed
that the taxpayer failed to demonstrate a valid business purpose
fo  the prepayment of turkey feed and that the deduction was not
allowed in the tax year prior to the tax year of the actual use of the
fe d. Th  appellate decision is designated as not for publication.
Petersen Turkey Hatchery, Inc. v. United States, 2001-1 U.S.
Tax Cas. (CCH) ¶ 50,435 (8th Cir. 2001).
RETURNS. The taxpayers, husband and wife, did not obtain
social security numbers for their children and did not include any
taxpay r identification number for the children on their income
tax returns. The court upheld denial of dependency exemptions
for the children because the taxpayers failed to provide TINs for
the children. The court also held that the TIN requirement was
constitutional under the Free Exercise Clause of the First
Amendment and the Due Process and the Equal Protection clauses
of he Four enth Amendment to the U.S. Constitution. Cansin
v. Comm’r, T.C. Memo. 2001-134.
SAFE HARBOR INTEREST RATES
July 2001
AnnualSemi-annual Quarterly Monthly
Short-term
AFR 4.07 4.03 4.01 4.00
110 percent AFR 4.48 4.43 4.41 4.39
120 percent AFR 4.90 4.84 4.81 4.79
Mid-term
AFR 5.12 5.06 5.03 5.01
110 percent AFR 5.65 5.57 5.53 5.51
120 percent AFR 6.16 6.07 6.02 5.99
Long-term
AFR 5.82 5.74 5.70 5.67
110 percent AFR 6.41 6.31 6.26 6.23
120 percent AFR 7.01 6.89 6.83 6.79
Rev. Rul. 2001-34, I.R.B. 2001-___.
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TAX SHELTERS. The IRS has announced that, effective
immediately, the address for filing Form 8264, Application for
Registration of a Tax Shelter, has changed to: Internal Revenue
Service Center, Ogden, Utah 84201.
SECURED TRANSACTIONS
REMINDER—by Neil E. Harl
LANDLORD LIENS . The 1998 revisions to Article 9 of the
Uniform Commercial Code contain one provision that demands
attention before July 1, 2001, in most of the states that have
enacted the revision. For many, many years, most liens,
including landlord's liens, have enjoyed a position of priority
over perfected security interests and, in the case of landlord's
liens, in many states prevailed as against purchasers of
commodities even though the landlord's lien was not recorded.
Only in the event of tenant bankruptcy did the landlord's lien
lose its priority status. In the 1998 revisions, a landlord's lien
(and other liens) that are classified as  agricultural liens must be
perfected as security interests under the UCC in order to have
priority. In order to perfect a landlord's lien on farm products, a
landlord must file a financing statement. In general, a perfected
lien in farm products has priority over a conflicting security
interest or lien, including a security interest or lien that was
perfected prior to the creation of the landlord's lien, if the
landlord's lien is perfected prior to July 1, 2001, for existing
leases, or when the debtor takes possession of the leased
premises or within 20 days after the debtor takes possession of
the leased premises for new leases. A financing statement filed
to perfect a lien in farm products must include a statement that
it is filed for the purpose of perfecting a landlord's lien.
Therefore, landlords should consider, before July 1, 2001,
whether the risks of non-collection of rent are great enough to
justify filing a financing statement under the UCC before July
1. U.C.C.Rev. 9-308, subsection 2; for an example of an
amendment to a landlord's lien statute, see Iowa Code Sec.
570.1 (2001).
CITATION UPDATES
Popov v. United States, 246 F.3d 1190 (9th Cir. 2001)
(home office) see p. 78 supra.
* * * *
The Agricultural Law Press presents
2001 AGRICULTURAL TAX AND LAW SEMINARS
FEATURING DISCUSSION OF EGTRRA 2001
by Neil E. Harl and Roger A. McEowen
July 31, August 1-3, 2001  Dickinson School of Law, Carlisle, PA
  October 2-5, 2001  Interstate Holiday Inn, Grand Island, NE
Come join us for expert and practical seminars on the
essential aspects of agricultural tax and law. Gain insight and
understanding from two of the nation’s top agricultural tax and
law instructors.
Here are some of the major topics to be covered:
• Economic Growth and Tax Relief Reconciliation Act
of 2001
• Income tax aspects of property transfer, including income in
respect of decedent, installment sales, private annuities, self-
canceling installment notes, and part gift/part sale transactions.
• Taxation of debt, taxation of bankruptcy, the latest on SE
tax of rental of land to a family-owned entity; income
averaging; earned income credit; commodity futures
transactions; paying wages in kind.
• Farm estate planning, including 15-year installment
payment of federal estate tax, co-ownership discounts,
alternate valuation date, special use valuation, family-owned
business deduction (FOBD), marital deduction planning,
disclaimers, planning to minimize tax over deaths of both
spouses, trusts, and generation skipping transfer tax.
• Gifts and federal gift tax, including problems with future
interests, handling estate freezes, and “hidden” gifts.
• Organizing the farm business--one entity or two,
corporations, general and limited partnerships and limited
liability companies.
• Legal developments in farm contracts, secured transactions,
bankruptcy, real property, water law, torts, and environmental
law.
   More information and a registration form are available online
at www.agrilawpress.com, or call Robert Achenbach at 1-
541-302-1958, or e-mail to robert@agrilawpress.com
